
Tom L. Lewis
J . David S l o v a k
Lewis, H u p p e r t & S l o v a k , P.C.
P. 0. Box 2325
Great Fal l s , MT 59403
(406)761-5595
Erik B. T h u e s o n
T h u e s o n & LambP. 0. Box 535
H e l e n a , MT 59624
(406) 442-8848
Attorneys f o r P l a i n t i f f s

- " ' " " - ? A ; ; ' ; : r n
F I L E D

9
10
11
121
13
14
15
161
17
18
19
20
21
22
23
24

M O N T A N A E I G H T H J U D I C I A L D I S T R I C T C O U R T , C A S C A D E C O U N T Y
* * * * * * * * * * * * * * * * * * * *

M E L P A R K E R a n d L E R A H
P A R K E R ,

P l a i n t i f f s ,

) Cause No.
))

-6 6 9
T H O M A S M . M c K l T T R I C K

vs.
W. R. G R A C E & COMPANY
( C O N N E C T I C U T ) ; W . R . G R A C E
& C O M P A N Y ( D E L A W A R E ) ; )
K O O T E N A I D E V E L O P M E N T )
C O M P A N Y ; M I C H A E L D . R A Y , D / B / A )
R A Y E N G I N E E R I N G ; R O B I N S O N )I N S U L A T I O N C O M P A N Y ; J A C K )
DeSHAZER; and DOES A-Z, )

) C O M P L A I N T A N D J U R Y D E M A N D

D e f e n d a n t s . )
*********

G E N E R A L A L L E G A T I O N S
I .

Plaint i f f s Mel and Lerah Parker are r e s i d e n t s and c i t i z en s o f L i b b y , Lin-
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D e f e n d a n t W. R. Grace & C o m p a n y ( C o n n e c t i c u t ) is a bus ine s s corpo-
ration for p r o f i t organized and e x i s t ing under the laws of the S t a t e of Connect icut
and has p r i n c i p a l p la c e s of business in the S t a t e s of M a r y l a n d and F l o r i d a . At all
t ime s r e l evant to t h i s c o m p l a i n t , W. R. Grace & C o m p a n y ( C o n n e c t i c u t ) has en-
gaged in the bus ines s of m i n i n g and p r o c e s s i n g of v e r m i c u l i t e w i t h i n the S t a t e of
M o n t a n a .

I I I .
D e f e n d a n t W. R. Grace & C o m p a n y ( D e l a w a r e ) is a bus ines s corpora-

t i o n for p r o f i t o rgan iz ed and e x i s t i n g under the laws o f the S t a t e o f Delaware and
has i t s p r i n c i p a l p l a c e s o f business in M a r y l a n d and Florida. At al l t imes re l evant
to th i s c o m p l a i n t , W. R. Grace & Company ( D e l a w a r e ) has engaged in the busi-
ness of min ing and proces s ing of vermicu l i t e within the S t a t e of Montana.
[Hereinafter d e f e n d a n t s W. R. Grace & C o m p a n y ( C o n n e c t i c u t ) and W. R. Grace
& C o m p a n y ( D e l a w a r e ) may be re f erred to f r o m t ime to t ime as the "Grace
d e f e n d a n t s . " ]

I V .
D e f e n d a n t K o o t e n a i D e v e l o p m e n t C o m p a n y ( K o o t e n a i D e v e l o p m e n t )

i s a M o n t a n a corpora t i on . Its p r i n c i p a l p l a c e of bus ines s i s L i b b y , Montana .
K o o t e n a i Deve l opmen t has done business and continues to do business in the
S t a t e o f M o n t a n a . K o o t e n a i D e v e l o p m e n t ' s p r i n c i p a l asset i s real p r o p e r t y l o ca t ed
i n L i n c o l n C o u n t y , M o n t a n a . I n 1994, d e f e n d a n t K o o t e n a i D e v e l o p m e n t purchased
the f o r m e r . v e r m i c u l i t e m i n i n g o p e r a t i o n s on Z o n o l i t e M o u n t a i n f r o m the Grace de-
f e n d a n t s . K o o t e n a i D e v e l o p m e n t continues to own tha t s i t e to t h i s day. One or
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1 both of the Grace d e f e n d a n t s has a c o n t r o l l i n g interest in K o o t e n a i Deve l opmen t .
2 Mark G. Owens, a f ormer manager for the Grace d e f e n d a n t s , is an o f f i c e r , director,
3 and agent of Koot ena i Deve l opmen t .
4 V.

D e f e n d a n t Michae l D. Ray is a res ident and c i t izen of L i b b y , L i n c o l n
County , Montana. Accord ing to the records of the Secre tary of S t a t e of the S t a t e
of M o n t a n a , d e f e n d a n t Michae l D. Ray has done business as a p r o f e s s i o n a l engi-
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neer under the assumed business name of Ray E n g i n e e r i n g in Libby , L i n c o l n
County, M o n t a n a .

V I .
D e f e n d a n t J a c k D e S h a z e r is a c i t i z en of the S t a t e of Montana and is a

real e s t a t e agent wi th a p r i n c i p l e p l a c e of business in L i b b y , L i n c o l n C o u n t y , Mon-
tana. D e f e n d a n t J a c k D e S h a z e r was the agent of the Grace d e f e n d a n t s . On be-
h a l f o f th e Grace d e f e n d a n t s , d e f e n d a n t J a c k D e S h a z e r l i s t e d and so ld t o th e
plaintiffs a 21.1 acre parcel on the K o o t e n a i River in L i n c o l n County , M o n t a n a ,
which had f o r m e r l y been used by the Grace d e f e n d a n t s and Z o n o l i t e C o m p a n y as
a S c r e e n i n g P l a n t for their asbestos contaminated vermicu l i t e concentrate (the
Scre en ing P l a n t p r o p e r t y ) .

V I I .
D e f e n d a n t Robinson I n s u l a t i o n C o m p a n y (Robinson I n s u l a t i o n ) was a

business corporat ion for p r o f i t organized and e x i s t i n g under the laws of the S t a t e
o f Montana with i t s p r i n c i p a l p l a c e o f business in G r e a t Fall s , Cas cade C o u n t y ,
Montana. For many years, Robinson I n s u l a t i o n , a c t i n g as a W. R. Grace l i censee ,

24 opera t ed in Great Fall s , M o n t a n a an e x p a n s i o n p l a n t , where Robinson I n s u l a t i o n
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rece ived, p r o c e s s e d , and s o ld p r o d u c t s c o n t a i n i n g th e Grace d e f e n d a n t s ' a sbe s to s
contaminated vermicul i t e . S a i d p r o d u c t s were f o r m u l a t e d according to the require-
ments and s p e c i f i c a t i o n s of the Grace d e f e n d a n t s .

V I I I .
The true names and capaci t ie s of the d e f e n d a n t s named herein as

Does A-Z, i n c l u s i v e , are unknown to the plaintif f s at t h i s t i m e , who t h e r e f o r e br ing
t h i s action against said d e f e n d a n t s by f i c t i t i o u s name. Plainti f f s wil l seek leave to
amend t h e i r c o m p l a i n t to s tate the true names and c a p a c i t i e s of Does A-Z when
the same have been a s c er ta ined , t o g e t h e r wi th f u r t h e r c h a r g i n g a l l e g a t i o n s , as ap-
p r o p r i a t e . Plaintif f s are i n f o r m e d and be l i eve and thereon a l l e g e that each of said
f i c t i t i o u s l y named d e f e n d a n t s may be l e g a l l y r e s p o n s i b l e in some manner for the
occurrences a l l e g e d herein and that plaintiffs' damages as a l l e g e d herein may
have been p r o x i m a t e l y caused in part by said d e f e n d a n t s ' u n l a w f u l acts or
omissions.

I X .
T h i s court has sub j e c t mat t er j u r i s d i c t i o n over t h i s action and per sonal

j u r i s d i c t i o n over each of the parties .
X.

19 Venue in th i s action is p r o p e r in Cas cade C o u n t y , M o n t a n a , because
20 one of the d e f e n d a n t s , Robinson I n s u l a t i o n C o m p a n y , c ommi t t ed t or t i ou s conduct
21 w i t h i n Cas cade County.
22 XI.
23 For many years p r i o r to 1963, Z o n o l i t e C o m p a n y op era t ed a vermicu-
24 l i t e m i n i n g and p r o c e s s i n g p l a n t on Z o n o l i t e M o u n t a i n , l o ca t ed a few mi l e s o u t s i d e
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1 of L i b b y , in L i n c o l n C o u n t y , M o n t a n a .

13 In 1963, the Grace d e f e n d a n t s purchas ed the Z o n o l i t e C o m p a n y and
4 assumed r e s p o n s i b i l i t y for the o p e r a t i o n s at the v e r m i c u l i t e f a c i l i t i e s . By the ex-
5 press terms of the ir agreement to purchase Z o n o l i t e C o m p a n y , the Grace d e f e n -
6 d a n t s assumed the l iab i l i ty o f Z o n o l i t e C o m p a n y .
7 X I I I .
8 F o l l o w i n g t h e purchase o f Z o n o l i t e C o m p a n y , t h e Grace d e f e n d a n t s
9 e xpanded the v ermicu l i t e ore produc t i on on Z o n o l i t e M o u n t a i n and for approx i-

10 m a t e l y the next three d e cade s extracted m i l l i o n s of tons of v e r m i c u l i t e ore. Ver-
11
12

m i c u l i t e ore f r o m Z o n o l i t e M o u n t a i n was processed by the Grace d e f e n d a n t s in
L i b b y , a s w e l l a s s h i p p e d t o p ro c e s s ing p l a n t s t h r o u g h o u t th e U n i t e d S t a t e s .

13 XIV.
14 The Grace d e f e n d a n t s had ac tual k n o w l e d g e , at the t ime of t h e i r pur-
15 chase of Z o n o l i t e C o m p a n y , that the v e r m i c u l i t e ore o r i g i n a t i n g f r o m Z o n o l i t e
16 M o u n t a i n was h e a v i l y c on tamina t ed wi th asbestos. The Grace d e f e n d a n t s were
17 aware of r e l i a b l e e s t imat e s that ore o r i g i n a t i n g f r o m Z o n o l i t e M o u n t a i n r e g u l a r l y
18 conta ined in excess of 20% asbestos.
19 XV.
20 A s b e s t o s is an e x t r e m e l y d e a d l y subs tance because it cons i s t s of t i n y
21 n e e d l e l i k e f i b e r s that are s h a r p l y p o i n t e d and e a s i l y p e n e t r a t e and l o d g e in the
22 l i n i n g s of the lungs . H u m a n l u n g s are u n a b l e to remove asbe s to s that has
23 speared i t s e l f into l u n g t i s sue , and the asbe s to s spear s cannot be washed out of
24 the l u n g t i s s u e s by b l ood . As a r e s u l t , a f f e c t e d l u n g areas become i n f l a m e d , in
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t ime h e a v i l y s carred, a n d u l t i m a t e l y n o n f u n c t i o n a l . F o r those w h o u n d e r g o t h i s
d i s ea s e proces s , i t becomes i n c r e a s i n g l y more d i f f i cu l t t o breathe. Ult imate ly , the

3 person s u f f o c a t e s .
4 X V I .
5 The s i n i s t e r e f f e c t s of asbestos exposure are c ompounded by the f a c t
6 that d i s ea s e s caused by asbes tos have l o n g l a t e n c y p e r i o d s . It i s not uncommon
7 for persons to be f i r s t d iagnosed with p o t e n t i a l l y f a t a l d i sease s many years f o l l o w -
8 ing the i r i n i t i a l exposure to asbestos.
9 X V I I .

10 At all t i m e s r e l evant to t h i s act ion, the d e f e n d a n t s had actual knowl-
11 e d g e tha t asbes tos was e x t r e m e l y hazardous and tha t e xpo sure to asbes tos
12
13
14
15
16
17
18
19
20
21

causes p o t e n t i a l l y f a t a l d i s ea s e s , i n c l u d i n g a s b e s t o s i s , l u n g cancer, a n d
m e s o t h e l i o m a .

X V I I I .
For decades pr ior to 1993, the Grace d e f e n d a n t s and Z o n o l i t e Compa-

ny operated a Scre en ing P l a n t and associated f a c i l i t i e s , which occupied much of a
21.1 acre parce l on the K o o t e n a i River in L i n c o l n C o u n t y , M o n t a n a (the Scre en ing
P l a n t p r o p e r t y ) . W h i l e t h e S c r e e n i n g P l a n t p r o p e r t y wa s op e ra t ed by th e Grace
d e f e n d a n t s and Z o n o l i t e C o m p a n y , v e r m i c u l i t e concentrate mined and m i l l e d on
Z o n o l i t e M o u n t a i n was screened, s t ored , and moved by conveyor be l t t h r o u g h a
sys tem of t u n n e l s and across the K o o t e n a i River to a r a i l l o a d i n g o p e r a t i o n a d j a -

22|| cent to a B u r l i n g t o n N o r t h e r n R a i l w a y l in e . Virtually 100% of the v e r m i c u l j t e con-
23
24

c en tra t e ever mined and m i l l e d on Z o n o l i t e M o u n t a i n was screened, s t o r ed , and
t ran spor t ed through said proper ty.
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1 X I X .
2 In 1992, the plaintif f s and the Grace d e f e n d a n t s entered into an Agree-
3 ment to Sell and Purchase by which plainti f f s agreed to purchas e f r o m the Grace
4 d e f e n d a n t s said 21.1 acre p a r c e l , i n c l u d i n g the S c r e e n i n g P l a n t p r o p e r t y and al l
5 b u i l d i n g s and f i x t u r e s on the p r o p e r t y . Prior to and at the t ime said Agre emen t to
6 Sell and Purchase was executed, the Grace d e f e n d a n t s knew tha t the plaint i f f s in-
7 t e n d e d to r e s i d e on the p r o p e r t y and to op era t e thereon a w h o l e s a l e nursery and a
8|| covered s torage fac i l i ty. In the A g r e e m e n t to Sell and Purchas e entered into be-

tween the p la in t i f f s and the Grace d e f e n d a n t s , th e Grace d e f e n d a n t s p romi s ed to
10 c l ean a n d l a n d s c a p e t h e p r o p e r t y . T h e r e a f t e r , wi thout d i s c l o s i n g t o t h e p l a i n t i f f s
11 any d a n g e r s inherent there in, the Grace d e f e n d a n t s f u r t h e r p o l l u t e d the S c r e e n i n g
12 P l a n t p r o p e r t y and d u m p e d on said p r o p e r t y waste m a t e r i a l f r o m Z o n o l i t e Moun-
13 t a i n , which was l a d e n with and contaminated by asbestos. In accordance with said
1 4 A g r e e m e n t t o S e l l a n d Purchase, t h e p l a i n t i f f s purcha s ed t h e S c r e e n i n g P l a n t
15 p r o p e r t y f r om the Grace d e f e n d a n t s in 1993, without any knowl edge that the
16 S c r e e n i n g P l a n t p r o p e r t y was c on taminat ed w i th d e a d l y asbestos.
17 f ; f XX.
18 A l t h o u g h the Grace d e f e n d a n t s knew for many years pr ior to s e l l i n g
19
20

t h e S c r e e n i n g P l a n t p r o p e r t y t o t h e p l a i n t i f f s tha t t h e v e r m i c u l i t e mined a n d m i l l e d
on Z o n o l i t e M o u n t a i n and processed at the S c r e e n i n g P l a n t was contaminated

21 wi th d e a d l y a sb e s t o s , the Grace d e f e n d a n t s r e p r e s e n t e d t o the p la in t i f f s , by both
22 words and deed s , that said proper ty was s a f e and s u i t a b l e for human occupancy
23 and use. The Grace d e f e n d a n t s never d i s c l o s e d p r i o r to plaint i f f s ' purchase of the
24 said p r o p e r t y that the Grace d e f e n d a n t s ' op era t i on s had caused the p r o p e r t y to
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become h e a v i l y c on tamina t ed wi th d e a d l y asbe s to s or tha t the v e r m i c u l i t e l e f t on
the p r o p e r t y was dangerous .

X X I .
Prior t o th e s a l e o f th e S c r e e n i n g P l a n t p r o p e r t y t o th e p la in t i f f s , t h e

Grace d e f e n d a n t s were aware of c o n f i d e n t i a l med i ca l t e s t s by Z o n o l i t e C o m p a n y
that d e m o n s t r a t e d that a s u b s t a n t i a l p o r t i o n o f Z o n o l i t e Company' s work for c e had
contracted l u n g di sease as a r e s u l t of exposure to a sbe s to s f r o m the Z o n o l i t e

8
9

10
11
12
13
14
15
16
17
18
19
20

M o u n t a i n f a c i l i t i e s .
X X I I .

P r i o r t o th e sa l e o f th e S c r e e n i n g P l a n t p r o p e r t y t o the p la in t i f f s , th e
Grace d e f e n d a n t s conducted medical t e s t i n g on workers to assess the h e a l t h im-
pac t s of the ir asbestos and vermicul i t e exposure. The Grace d e f e n d a n t s ' t e s t s re-
vealed h igh incidence of l u n g disease among its workers. The Grace d e f e n d a n t s
concealed these ongo ing adverse h e a l t h e f f e c t s f r o m those exposed, f r om the
plaintif f s , and f rom the p u b l i c at large.

X X I I I .
Prior to the sa l e o f the S c r e e n i n g P l a n t p r o p e r t y to the p laint i f f s , the

Grace d e f e n d a n t s conducted animal t e s t s t o assess the h e a l t h e f f e c t s o f exposure
to asbes tos o r i g i n a t i n g f r o m i t s f a c i l i t i e s a t Z o n o l i t e M o u n t a i n . T h o s e t e s t s demon-
s t r a t e d t o t h e Grace d e f e n d a n t s t h a t asbes tos o r i g i n a t i n g f r o m Z o n o l i t e M o u n t a i n

21 caused d e a d l y d i s ea s e s , i n c l u d i n g a s b e s t o s i s , l u n g cancer, and m e s o t h e l i o m a .
2 2 T h e Grace d e f e n d a n t s concealed these r e s u l t s f r o m t h e p l a i n t i f f s , f r o m p u b l i c
23 agencie s hav ing r e s p o n s i b i l i t y to pro t e c t p u b l i c h e a l t h and w e l f a r e , and f r o m the
24 p u b l i c at large .

C O M P L A I N T A N D J U R Y D E M A N D - 8



1 X X I V .
2 U p o n pur cha s ing the S c r e e n i n g P l a n t p r o p e r t y , th e p la in t i f f s moved

onto the p r o p e r t y and commenced s u c c e s s f u l c o n s t r u c t i o n and o p e r a t i o n of a busi-
ness known a s The Rain t r e e Nurs ery . Unt i l 1999, p la in t i f f s used th e S c r e e n i n g
P l a n t p r o p e r t y as t h e i r pr imary re s idence; as a w h o l e s a l e nursery; as a covered

6 storage facility for recreational vehic le s , motor boats, and other equ ipmen t; and as
7 a mushroom f a r m .
8
9

X X V .
' In 1999, as a result of p u b l i c d i s c l o s u r e s concerning s i g n i f i c a n t human

10il h e a l t h risks associated with asbestos contaminat ion caused by the d e f e n d a n t s in
1 1 L i n c o l n C o u n t y , t h e p l a i n t i f f s f i r s t s u spe c t ed that t h e p r o p e r t y they h a d purchased
12 f r o m the Grace d e f e n d a n t s in 1993 was c o n t a m i n a t e d wi th d a n g e r o u s l e v e l s of as-
1 3 bestos. S h o r t l y a f t e r these p u b l i c d i s c l o s u r e s , t h e U n i t e d S t a t e s Env ironmen ta l
14 Pro t e c t i on A g e n c y (EPA) conducted tes t s on the plainti f f s ' p r o p e r t y and ad jac ent
15| j l a n d s to d e t e r m i n e the extent of and the risks created by Grace's c ontaminat ion.
16 XXVI.
17 S a m p l i n g conducted f r o m December 1999 t h r o u g h April 2000 d e t e c t e d
18
19
20
21
22
23
24

a m p h i b o l e a sbe s to s f i b e r s at concentrat ions of concern in indoor air s a m p l e s col-
l e c t ed at the Scre en ing P l a n t proper ty . T h e s e s a m p l e r e su l t s ind i ca t ed an ongoing
risk t o th e p la in t i f f s , f a m i l y members, workers, and v i s i t o r s o f th e p r o p e r t y . P l a i n -
t i f f s ' c h i l d r e n a n d g r a n d c h i l d r e n r e g u l a r l y v i s i t e d said p r o p e r t y , a n d u n w i t t i n g l y
worked and p l a y e d in the asbes tos c on tamina t ed v e r m i c u l i t e . The nursery work-
f orce (6 to 20 workers, d e p e n d i n g on the season) were al so r e g u l a r l y exposed to
asbe s to s whi l e working at the Scre en ing P l a n t proper ty . T h e r e were also f r equen t
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11 v i s i t s by p e o p l e s t or ing recreational vehic l e s on said p r o p e r t y , or who had busi-

8

10
11
12
13
14
15
16
17
18
id
20
21
22
23
24

ness with the nursery.
X X V I I .

In a d d i t i o n to s i g n i f i c a n t a ir concentrat ions , s o i l s a t the Scr e en ing P l a n t
p r o p e r t y conta ined h igh l e v e l s of a m p h i b o l e a sbe s to s which can act as a continu-
ing source of exposure to i n d i v i d u a l s working and l i v i n g at the p r o p e r t i e s . Rocks
uncovered at the S c r e e n i n g P l a n t p r o p e r t y contain h i g h concentrat ions o f f i b r o u s
f o r m a m p h i b o l e asbestos. T h e s e rocks were t r a n s p o r t e d by the Grace d e f e n d a n t s
f r o m the Z o n o l i t e M o u n t a i n mine waste area and were d u m p e d on the S c r e e n i n g
P l a n t p r o p e r t y b y t h e Grace d e f e n d a n t s a f t e r t h e p l a i n t i f f s entered into t h e Agree-
ment to Sell and Purchase in 1992.

X X V I I I .
Dust s a m p l e s c o l l e c t e d in 1999 f r o m window s i l l s in the b u i l d i n g used

by the plainti f f s as t h e i r main residence and s a m p l e s f r o m the "Long S h e d "
showed abundant l o n g , t h i n a m p h i b o l e asbestos f i b e r s . V i s i b l e dust accumula-
t i ons were p r e v a l e n t in all of the b u i l d i n g s at the S c r e e n i n g P l a n t p r o p e r t y .

X X I X .
Rainy Creek Road is i m m e d i a t e l y ad jac en t to the plaintif f s ' p r o p e r t y

and l e a d s d i r e c t l y to the Grace mine on Z o n o l i t e Mounta in . Over the years it oper-
ated the mine, the Grace d e f e n d a n t s sur faced and r e sur fa c ed the road with mine
waste h e a v i l y l a d e n wi th asbestos. L o g g i n g trucks o p e r a t e d by K o o t e n a i D e v e l o p -
ment f r e q u e n t l y drove up and down the road to log t imber at or near the mine s i t e ,
cr ea t ing l a r g e c l o u d s o f road dust that would f l o w over th e p la in t i f f s ' p r o p e r t y , fur-
th er c o n t a m i n a t i n g the air and soil wi th l e t h a l asbes tos dus t .
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X X X .
The l a r g e c onc en tra t i on s of a sbe s to s f o u n d in the s o i l , d u s t , and air at

th e S c r e e n i n g P l a n t p r o p e r t y c l e a r l y indicated that t h e p la in t i f f s and their f a m i l y ,
f r i e n d s , workers, and customers s u f f e r e d an imminent and s u b s t a n t i a l threat to
t h e i r h e a l t h due to the contaminat ion caused by the d e f e n d a n t s .

X X X I .
7 T h e Grace d e f e n d a n t s l e f t o n t h e S c r e e n i n g P l a n t p r o p e r t y b u l k stor-
8 age of asbestos contaminated vermicu l i t e in p i l e s i n s i d e and ou t s id e of various
9 b u i l d i n g s . The Grace d e f e n d a n t s a l so l e f t a p p r o x i m a t e l y 2 tons o f u n e x p e n d e d

10 and e x p a n d e d v e r m i c u l i t e stacked in d e t e r i o r a t i n g bags at the proper ty . W h i l e the
11 nursery was s t i l l b e ing o p e r a t e d , the p la int i f f s a n d / o r t h e i r f a m i l y members or em-
12 p l o y e e s came into d a i l y contact wi th said m a t e r i a l s and the a m p h i b o l e asbes tos
13 they contain.
14 - XXXII.
15 V e r m i c u l i t e is v i s i b l e on the surface at the S c r e e n i n g P l a n t proper ty .
16
17
18
19
20

S u r f a c e s o i l s a t the S c r e e n i n g P l a n t p r o p e r t y contain h i g h measured asbe s to s lev-
e l s s cat tered w i d e l y over the sur fac e o f the p r o p e r t y . High l e v e l s o f hazardous
subs tance s in s o i l s , which are l a r g e l y at or near the s u r f a c e , can m i g r a t e and
create gr ea t e r risk to human h e a l t h .

X X X I I I .
2 1 T h e U n i t e d S t a t e s E n v i r o n m e n t a l P r o t e c t i o n A g e n c y h a s c o n f i r m e d
22 that the predominant f i b r o u s habit of minerals f o u n d at the L i b b y S i t e are am-
23 p h i b o l e a sbe s to s , a recognized human carc inogen, cau s ing l u n g cancer and me-
24 s o t h e l i o m a , a l e t h a l n e op la sm of the l i n i n g of the chest and abdominal cavities. All
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1 of these asbes tos r e l a t e d d i s ea s e s have been f o u n d to an u n p r e c e d e n t e d extent
2 among f o r m e r mine workers, the ir f a m i l i e s , and nearby re s ident s with no known
3 occupat ional or f a m i l i a l connection to the v ermi cu l i t e min ing and proce s s ing op-
4 erat ions in L i b b y . Cancer of the l a r y n x and e s o p h a g e a l l i n i n g has a l s o been asso-
5 ciated with e xpo sure to asbestos.
6 X X X I V .
7 T h e r e are a large number of current and h i s t or i c cases of asbestos re-
8l l a t e d d i s ea s e s centered around L i b b y , M o n t a n a . A s i n g l e p u l m o n o l o g i s t in S p o -
9 kane, W a s h i n g t o n is c u r r e n t l y t r e a t i n g over 200 cases of a sbe s to s r e l a t e d

10 di s ease s among p e o p l e who had e i ther l ived in Libby or worked at the mine and
11 has prov ided care to dozens more who have a l r e a d y d i ed . Out of said p h y s i c i a n ' s
12 cases were numerous inc id en t s of a p p a r e n t l y n o n o c c u p a t i o n a l exposures. Of
13 these n o n o c c u p a t i o n a l exposures , six had no f a m i l y or o ther t i e s to anyone work-
14 ing at the mine. T h e s e f i n d i n g s s ugge s t d e f i n i t i v e h e a l t h e f f e c t s f r o m the am-
15 p h i b o l e asbestos f ound at Libby.
16 XXXV.
17 G i v e n the documented d e a t h and i l l n e s s e s a s soc iated with s i m i l a r ex-
18 posure c ircumstances to the hazardous subs tances f o u n d in the Libby asbestos
19
20
21
22
23
24

contaminated v ermicu l i t e , plaintiffs had no choice but to move out and cease d o i n g
business of any kind on the S c r e e n i n g P l a n t p r o p e r t y .

X X X V I .
Desp i t e the ir knowledge of the u l t r a h a z a r d o u s nature of asbestos, the

Grace d e f e n d a n t s have chosen to e levate corporate p r o f i t over community s a f e t y
and t o expose th e p la in t i f f s , t h e i r f a m i l y , t h e i r workers, t h e i r f r i e n d s , and t h e i r
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1 v i s i t o r s to d a n g e r o u s l e v e l s of a sbe s to s , w h i l e fail ing to warn of the ri sks to which
2 th ey were e xpo s ed .
3 | | XXXVII.

T h e business operat ions f o r p r o f i t o f t h e Grace d e f e n d a n t s , d e f e n d a n t
5| K o o t e n a i Deve lopment Company, d e f e n d a n t Robinson I n s u l a t i o n C o m p a n y , and
6 d e f e n d a n t M i c h a e l D. Ray re su l t ed in the routine d i s charge , release, and trans-
7
8

p o r t a t i o n of a sbe s to s in to the air, water, and soil o f L i b b y , M o n t a n a . A s b e s t o s
f r o m the d e f e n d a n t s ' business o p e r a t i o n s was carried and d i s b u r s e d in the air that

9 th e p la in t i f f s b r e a t h e d . A s b e s t o s dust f r o m th e d e f e n d a n t s ' f a c i l i t i e s wa s carried by
1 0 v e h i c l e s t o p l a i n t i f f s ' p r o p e r t y a n d home, thereby e x p o s i n g p l a i n t i f f s , t h e i r f a m i l y ,
11 t h e i r f r i e n d s , t h e i r workers, and t h e i r customers to u n r e a s o n a b l y dangerou s and
12 d e a d l y a s b e s t o s - la c ed v e r m i c u l i t e .
13 XXXV! 11.
14 The Grace d e f e n d a n t s , d e f e n d a n t K o o t e n a i Development C o m p a n y ,
15
16
17
18

and d e f e n d a n t Robinson I n s u l a t i o n C o m p a n y k n o w i n g l y a n d / o r c a r e l e s s l y per-
mit t ed a sb e s t o s - lac ed v e r m i c u l i t e t o b e t r a n s p o r t e d f r o m t h e i r f a c i l i t i e s onto p r o p -
erty owned by the plaintiff s .

X X X I X .
19 A s b e s t o s was t r a n s p o r t e d to and d i s c a r d e d on the S c r e e n i n g P l a n t
20 p r o p e r t y by the Grace d e f e n d a n t s and d e f e n d a n t M i c h a e l D. Ray. H a z a r d o u s
2 1 a sb e s t o s f i b e r r e s idue p r e s e n t l y c o n t a m i n a t e s t h e en t i r e S c r e e n i n g P l a n t p r o p e r t y .
22 XL.
23 T h r o u g h o u t the entire period in which they operated v ermicu l i t e ore
24 mining op era t i on s in L i n c o l n County, M o n t a n a , the Grace d e f e n d a n t s took active
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4

and a f f i r m a t i v e s t e p s to conceal the risks and fac t of a sbe s to s expo sure and con-
t amina t i on a f f e c t i n g present and f ormer r e s ident s o f L i n c o l n C o u n t y , Montana , and
the workers and th e i r h o u s e h o l d s , who proces sed the c o n t a m i n a t e d ore.

X L I .
5 A l t h o u g h the Grace d e f e n d a n t s ' own i n t e r n a l memoranda acknowl-
6 . edged the h e a l t h risks of th e ir asbestos-laced v ermi cu l i t e since the early 1960s
7 and a c k n o w l e d g e , since at leas t 1965, the f a c t that air m o n i t o r i n g measured as-
8 bestos contaminat ion in nearby Libby , it was not u n t i l J a n u a r y , 2000, that the
9 Grace d e f e n d a n t s f i r s t p u b l i c l y d i s c l o s e d the ex i s t ence o f h e a l t h ri sks to present

10 and f o rmer re s ident s of Libby, Montana and of L i n c o l n County, Montana.
1 1 X L I I .
12 D e f e n d a n t K o o t e n a i Development C o m p a n y has f a i l e d to take ap-
13 p r o p r i a t e act ions to r e m e d i a t e c on t inu ing c o n t a m i n a t i o n at Z o n o l i t e M o u n t a i n , and
14
15

has cooperated with the Grace d e f e n d a n t s in f a l s e l y m i n i m i z i n g the extent of pr ior
and c on t inu ing contaminat ion p o t e n t i a l .

1 6 X L I I I .
17
18
19
20
21

D e f e n d a n t K o o t e n a i Development Company' s own business operat ions
for p r o f i t have caused f u r t h e r c on tamina t i on of the air and water on the plainti f f s '
p r o p e r t y and f u r t h e r exposed the plainti f f s to unreasonably dangerous asbestos
c o n t a m i n a t e d v e r m i c u l i t e .

X L I V .
22 The Grace d e f e n d a n t s and d e f e n d a n t Robinson I n s u l a t i o n manufac-
23 tured and so ld to the plainti f f s e xpanded v e r m i c u l i t e , which w a s ' c o n t a m i n a t e d with
24|| asbe s to s and unrea sonab ly dangerous for use by the plaintiffs.
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7
8

14
15
16
17
18
19
20
21
22
23
24

F I R S T C A U S E O F A C T I O N
( F r a u d )

P l a i n t i f f s r e a l l e g e p a r a g r a p h s I t h r o u g h X L I V o f t h e G e n e r a l A l l e g a -
t ions as p a r a g r a p h s I through XLIV of th i s First Cause of Action.

X L V .
The Grace d e f e n d a n t s m i s r e p r e s e n t e d t o th e p la in t i f f s th e pa s t and ex-

i s t i n g c o n d i t i o n o f t h e S c r e e n i n g P l a n t p r o p e r t y purchased f r o m t h e Grace d e f e n -
d a n t s by th e p la in t i f f s . The Grace d e f e n d a n t s r epre s en t ed tha t said p r o p e r t y wa s
f r e e of toxic subs tances and s a f e for human h a b i t a t i o n and use.

10 XLVI.
1 1 T h e Grace d e f e n d a n t s ' r e p r e s e n t a t i o n s concerning t h e S c r e e n i n g
12 P l a n t p r o p e r t y were in f a c t untrue. The S c r e e n i n g P l a n t p r o p e r t y was, pr i or to and
13 at the t ime of plaintiffs purchase of the p r o p e r t y , c on tamina t ed by massive

amounts o f d e a d l y asbestos.
X L V I I .

The Grace d e f e n d a n t s ' mi s r epre s en ta t i on s concerning the Scre en ing
P l a n t p r o p e r t y were mater ia l to the purchase o f the p r o p e r t y by the p laint i f f s . The
plainti f f s would not have purchased the p r o p e r t y had they known the true f a c t s .

X L V I I I .
T h e Grace d e f e n d a n t s made t h e m i s r e p r e s e n t a t i o n s concerning t h e

c o n d i t i o n of the S c r e e n i n g P l a n t p r o p e r t y with k n o w l e d g e of the f a l s i t y of the mis-
r e p r e s e n t a t i o n s and wi thout any reasonable ground for b e l i e v i n g them to be true.

I L
The Grace d e f e n d a n t s made th e m i s r e p r e s e n t a t i o n s concerning th e
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4

c o n d i t i o n o f t h e S c r e e n i n g P l a n t p r o p e r t y with th e in t en t t o induce that t h e p la in t i f f s
r e ly on such m i s r e p r e s e n t a t i o n s and purchas e the p r o p e r t y .

L.
The plaint i f f s were unaware of and ignorant o f the fal s i ty o f the repre-

5 s en ta t i on s of the Grace d e f e n d a n t s ' m i s r e p r e s e n t a t i o n s concerning the c ond i t i on
of th e S c r e e n i n g P l a n t p r o p e r t y .

L I .
• The plaint i f f s r e l i e d on the Grace d e f e n d a n t s ' m i s r e p r e s e n t a t i o n s con-

9 cerning the c o n d i t i o n of the S c r e e n i n g P l a n t p r o p e r t y as if such m i s r e p r e s e n t a t i o n s
10 were true.

112 The plaintif f s were j u s t i f i e d in r e l y i n g on the Grace d e f e n d a n t s ' misrep-
13 r e s en ta t i on s as if they were true.
1 4 L l l l .
15 The plaint i f f s s u f f e r e d p r o p e r t y damage, as h e r e i n a f t e r a l l e g e d , by rely-
16 ing on the Grace d e f e n d a n t s ' m i s r e p r e s e n t a t i o n s , which led them to purchase the
17 contaminat ed S c r e e n i n g P l a n t p r o p e r t y , caused the d emi s e of t h e i r business , and
18 d e s t r o y e d t h e i r a b i l i t y to e n j o y and make use of the ir p r o p e r t y .
1 9 S E C O N D C A U S E O F A C T I O N
20 (Cons t ru c t iv e F r a u d )
2 1 P l a i n t i f f s r e a l l e g e p a r a g r a p h s I t h r o u g h L l l l o f t h e F i r s t Cause o f A c t i o n
22 as p a r a g r a p h s I t hrough Lll l o f t h i s Second Cause o f A c t i o n .
23 . L I V .
24 The Grace d e f e n d a n t s had a d u t y to s p e a k the t r u t h and to p r o v i d e
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C

10
11
12

c o m p l e t e , accurate, and t r u t h f u l i n f o r m a t i o n concerning the c o n d i t i o n o f the
S c r e e n i n g P l a n t p r o p e r t y pr ior t o s e l l i n g t h e p r o p e r t y t o t h e p l a i n t i f f s .

LV.
W i t h o u t j u s t i f i c a t i o n and f or economic g a i n , th e Grace d e f e n d a n t s , by

both words and d e e d s , engaged in a course of d e c e i t f u l conduct in order to con-
ceal and to cover up the dangerou s and d e a d l y c o n d i t i o n of the c on tamina t ed
S c r e e n i n g P l a n t p r o p e r t y and to avoid t h e i r r e s p o n s i b i l i t i e s under the law to the
plaint i f f and to the p u b l i c a t large.

L V I .
The Grace d e f e n d a n t s engaged in said course of d e c e i t f u l conduct to

gain f i n a n c i a l advantage by m i s l e a d i n g the p la int i f f s t o the ir p r e j u d i c e .
L V I I .

13 The Grace d e f e n d a n t s ' constructive f r a u d p r o x i m a t e l y caused p r o p e r t y
14 d a m a g e to plaintiffs, i n c l u d i n g lo s s of use of the ir p r o p e r t y , loss of en j oymen t of
15 the ir p r o p e r t y , and the d e s t ru c t i on of t h e i r business o p e r a t e d on said p r o p e r t y .
1 6 T H I R D C A U S E O F A C T I O N
17 ( D e c e i t )
1 8 P l a i n t i f f s r e a l l e g e p a r a g r a p h s I t h r o u g h L V I I o f t h e Second Cause o f
19
20
21
22
23
24

A c t i o n a s p a r a g r a p h s I t hrough L V I I o f t h i s T h i r d Cause o f A c t i o n .
L V I I I .

T h e Grace d e f e n d a n t s w i l l f u l l y de c e ived t h e p l a i n t i f f s with t h e in t en t t o
induce them t o a l t e r t h e i r p o s i t i o n t o t h e i r in jury . The Grace d e f e n d a n t s sup-
pre s s ed f a c t s and gave i n f o r m a t i o n of o ther f a c t s which were m i s l e a d i n g and
th er e by d a m a g e d t h e p l a i n t i f f s .
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1 L I X .
211 The acts and omiss ions of the Grace d e f e n d a n t s c on s t i tu t e deceit as
3|| that term is d e f i n e d in § 27-1-712, M C A .

LX.
5| | The Grace d e f e n d a n t s ' d e c e i t f u l acts and omi s s i ons p r o x i m a t e l y
6|| caused p r o p e r t y d a m a g e to the plaintif f s , i n c l u d i n g lo s s of use of t h e i r p r o p e r t y ,
7|| l o s s of e n j o y m e n t of t h e i r p r o p e r t y , and the d e s t r u c t i o n of t h e i r bus ines s o p e r a t e d
8|| on said p r o p e r t y .
9 I I F O U R T H C A U S E O F A C T I O N

1 o| ( V i o l a t i o n of the 1972 Montana C o n s t i t u t i o n )
111I Plaint i f f s r e a l l e g e p a r a g r a p h s I t hrough LX of the T h i r d Cause o f Act i on
12|| as p a r a g r a p h s I t h r o u g h LX of th i s F o u r t h Cause of Act ion .
1 3 B L X I .
14|| The Grace d e f e n d a n t s and K o o t e n a i D e v e l o p m e n t C o m p a n y are
1511 pre s ent and f o r m e r owners a n d / o r opera tor s of Z o n o l i t e M o u n t a i n , the source of
16 asbestos c o n t a m i n a t i o n a f f e c t i n g t h e p l a i n t i f f s .
17|| L X I I .
18|| Pla in t i f f s po s s e s s th e f o l l o w i n g i n a l i e n a b l e r i g h t s under th e 1972
19| Montana C o n s t i t u t i o n , Art. If, § 3:
20
21
22
23
24

All persons are born f r e e and have certaini n a l i e n a b l e r i g h t s . T h e y i n c l u d e th e r i g h t t o ac l ean and h e a l t h f u l environment and ther igh t s o f pursuing l i f e ' s basic neces s i t ie s , e n -j o y i n g and d e f e n d i n g t h e i r l i v e s and l i b e r t i e s ,acquiring, po s s e s s ing and p r o t e c t i n g proper-ty, and s e ek ing t h e i r s a f e t y , h e a l t h and hap-p i n e s s in all l a w f u l ways.
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1 L X I I I .
2 T h e d e f e n d a n t s ' p a s t , p r e s e n t , a n d c o n t i n u i n g a sbe s to s c o n t a m i n a t i o n
3 o f Z o n o l i t e M o u n t a i n a n d p l a i n t i f f s ' p r o p e r t y , v i o l a t e t h e i n a l i e n a b l e r i g h t o f p l a i n -
4 t i f f s to a c lean and h e a l t h f u l environment.
5 L X I V .
6 As a d i r e c t and p r o x i m a t e r e su l t of the v i o l a t i o n of the i n a l i e n a b l e enu-
7 merated r i g h t s o f p l a i n t i f f s under t h e 1972 M o n t a n a c o n s t i t u t i o n , p l a i n t i f f s have
8 s u f f e r e d p r o p e r t y d a m a g e , i n c l u d i n g l o s s o f u s e o f t h e i r p r o p e r t y , l o s s o f e n j o y m e n t
9 of t h e i r p r o p e r t y , and the d e s t r u c t i o n of t h e i r bus ines s o p e r a t e d on said p r o p e r t y .

1 0 F I F T H C A U S E O F A C T I O N
11
12
13
14
15
16
17
18
19
20
21
22
23
24

( N e g l i g e n c e )
P l a i n t i f f s r e a l l e g e p a r a g r a p h s I t h r o u g h L X I V o f t h e F o u r t h Cause o f

A c t i o n a s p a r a g r a p h s I t h r o u g h LXIV o f t h i s Fi f th Caus e o f A c t i o n .
L X V .

The d e f e n d a n t s owed the plaint i f f s a d u t y to ac t wi th r e a s o n a b l e care
so as not to j e o p a r d i z e the plaintiffs' h e a l t h , w e l f a r e and right to a clean and
h e a l t h f u l environment.

L X V I .
D e f e n d a n t s breached t h e i r d u t y o f care by the f o l l o w i n g acts a n d / o r

omis s ions:
(a) The Grace d e f e n d a n t s and K o o t e n a i Deve l opmen t f a i l e d t o

conduct t h e i r bus ines s opera t i ons for p r o f i t on Z o n o l i t e M o u n t a i n with due care,
t h er eby caus ing the r e l ea s e of a s b e s t o s ;

( b ) T h e Grace d e f e n d a n t s a n d K o o t e n a i D e v e l o p m e n t f a i l e d t o
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cease a n d / o r shut down the o p e r a t i o n s at Z o n o l i t e M o u n t a i n p r i o r to r e l ea s e of
asbe s t o s c o n t a m i n a t i o n ;

( c ) T h e Grace d e f e n d a n t s a n d K o o t e n a i D e v e l o p m e n t f a i l e d clean
4JI up and remediate p r o m p t l y the asbestos contaminat ion in and around the Z o n o l i t e
5 M o u n t a i n o p e r a t i o n s and on the S c r e e n i n g P l a n t p r o p e r t y ;
6 ( d ) T h e Grace d e f e n d a n t s a n d K o o t e n a i D e v e l o p m e n t f a i l e d t o
7 conduct a p p r o p r i a t e t e s t i n g to assess the nature and extent of the a sbe s to s con-
8 t a m i n a t i o n in and around the Z o n o l i t e M o u n t a i n o p e r a t i o n s ;
9 (e) The Grace d e f e n d a n t s and K o o t e n a i Deve lopment f a i l e d to

10 conduct a p p r o p r i a t e t e s t i n g to assess the nature and extent of the asbestos con-
11 t a m i n a t i o n in and about the p la int i f f s ' p r o p e r t y ;
12 ( f) The Grace d e f e n d a n t s and K o o t e n a i D e v e l o p m e n t f a i l e d t o e x -
13 ercise r ea s onab l e care to supervi s e and to t r a i n the p e r s o n n e l a s s igned to oper-
14 ate, r e m e d i a t e and test the Z o n o l i t e M o u n t a i n f a c i l i t i e s and the S c r e e n i n g P l a n t
15 p r o p e r t y ;
16
17

(g) D e f e n d a n t J a c k D e S h a z e r f a i l e d to use reasonable care to ob-
t a i n c o m p l e t e and accurate i n f o r m a t i o n concerning the c o n d i t i o n o f the S c r e e n i n g

18 P l a n t p r o p e r t y p r i o r to l i s t i n g said p r o p e r t y for s a l e on b e h a l f o f the Grace d e f e n -
19 d a n t s and pr i or t o s e l l i n g said p r o p e r t y t o the p la in t i f f s ;
20 (h) D e f e n d a n t J a c k D e S h a z e r f a i l e d t o communicate accurate and
21 c o m p l e t e i n f o r m a t i o n concerning the c ond i t i on of the S c r e e n i n g P l a n t p r o p e r t y
22 prior to s e l l i n g it to the plaintiffs;
2 3 ( i ) D e f e n d a n t J a c k D e S h a z e r f a i l e d t o d i s c l o s e t h e serious a n d
24 l i f e - t h r e a t e n i n g d e f e c t s in the S c r e e n i n g P l a n t p r o p e r t y , which he s o ld to the
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4

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

plaint i f f s on b e h a l f o f the Grace d e f e n d a n t s ;
(j) D e f e n d a n t Michae l D. Ray n e g l i g e n t l y p a r t i c i p a t e d in the dump-

ing of toxic waste, cons i s t ing of asbestos l a d e n s o i l s and rocks, on the S c r e e n i n g
P l a n t p r o p e r t y ; and

(k) The Grace d e f e n d a n t s , K o o t e n a i D e v e l o p m e n t , M i c h a e l D.
6 Ray, and J a c k D e S h a z e r f a i l e d to warn plaintiffs of the existence of p a s t , present
7 and f u t u r e asbestos contamination in and about Z o n o l i t e M o u n t a i n and on the
8 p l a i n t i f f s ' proper ty .
9 L X V I I .

. The f o r e g o i n g acts, or f a i l u r e s to act, d i r e c t l y and p r o x i m a t e l y caused
d a m a g e to plainti f f s ' p r o p e r t y , i n c l u d i n g lo s s of use of t h e i r p r o p e r t y , loss of enjoy-
ment of t h e i r p r o p e r t y , and the de s truc t ion of th e i r business operated on said
property.

S I X T H C A U S E O F A C T I O N
(Priva t e N u i s a n c e )

P l a i n t i f f s r e a l l e g e p a r a g r a p h s I through L X V I I o f t h e F i f t h Cause o f A c -
t ion as p a r a g r a p h s I through LXVII of th i s S i x t h Cause of Act ion.

L X V I I I .
Plaintiffs have a present p r o p r i e t a r y interest in said S c r e e n i n g P l a n t

p r o p e r t y located in L i n c o l n County, Montana.
L X I X .

The p a s t , present and continuing conduct of d e f e n d a n t s , and each of
them, c on s t i tu t e s a nuisance in that it is s p e c i a l l y and g e n e r a l l y i n j u r i o u s to the
h e a l t h and o f f e n s i v e to the senses of plainti f f s , and s p e c i a l l y i n t e r f e r e d with,
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u n l a w f u l l y o b s t ru c t ed , and d i s turbed plaint i f f s ' c o m f o r t a b l e enjoyment o f the right to
a c l ean and h e a l t h f u l environment and e n j o y m e n t of t h e i r p r o p e r t y .

S E V E N T H C A U S E O F A C T I O N
A ( T r e s p a s s )
5|| Plaintiff s r e a l l e g e p a r a g r a p h s I through LXIX of the S i x t h Cause of Ac-
6 t i o n as p a r a g r a p h s I t h r o u g h LXIX of t h i s S e v e n t h Cau s e of A c t i o n .
7 L X X .
8 At al l times relevant to th i s c o m p l a i n t , p laint i f f s 'were in l a w f u l posses-
9 sion of the S c r e e n i n g P l a n t p r o p e r t y lo ca t ed in L i n c o l n C o u n t y , M o n t a n a .

10
11

L X X I .
D e f e n d a n t s i n t e n t i o n a l l y and r e ck l e s s ly committed the wrong fu l act of

12| t r e s p a s s by caus ing a sbe s to s c on taminat ed v e r m i c u l i t e and asbestos contamina-
13 t i o n to invade the real and personal p r o p e r t y of the plaintiffs.
1 4 L X X I I .
15 D e f e n d a n t s ' conduct and t r e s p a s s were the l e g a l cause of d a m a g e s to
16 the real and per sonal p r o p e r t i e s of plaintiffs.
1 7 E I G H T H C A U S E O F A C T I O N
18 (Common Law S t r i c t Liab i l i ty)
1 9 P l a i n t i f f s r e a l l e g e p a r a g r a p h s I t h r o u g h L X X I I o f t h e S e v e n t h Cause o f
20 Act ion as p a r a g r a p h s I through LXXII of t h i s E i g h t h Cause of Action.
2 1 L X X I I I .
22 D e f e n d a n t s ' a c t i v i t i e s , i n c l u d i n g but not l i m i t e d to , the pre s ent a n d / o r
23 former ownership of Z o n o l i t e Mounta in , f o r m e r o p e r a t i o n of Z o n d l i t e M o u n t a i n ver-
24 m i c u l i t e m i n i n g o p e r a t i o n s , and d i s s e m i n a t i o n of c on tamina t ed onto the p r o p e r t y of
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10
11
12
13
14
15
16
17
18
19
20

the p laint i f f s are u l t ra-hazardou s a c t i v i t i e s in t h a t :
(a) there ex i s t s a h i g h degre e of p r i o r , p r e s en t and c o n t i n u i n g contam-

i n a t i o n in the f o r m of e x c e e d i n g l y t ox i c a sb e s t o s , which creates an u n a c c e p t a b l e
risk o f harm on p la int i f f s ' real and p er s ona l p r o p e r t i e s ; t o p la int i f f s ' f a m i l y mem-
bers; and to other persons who enter onto the plaintiffs' p r o p e r t y ; and

(b) there i s a s t r o n g l i k e l i h o o d t ha t the harm r e s u l t i n g f r o m pr i or , pres-
ent and f u t u r e expo sure to asbestos will be great.

L X X I V .
D e f e n d a n t s ' ac t ions were a l e g a l cause o f d a m a g e s to the p la int i f f s '

p r o p e r t y , i n c l u d i n g l o s s o f u s e o f t h e i r p r o p e r t y , l o s s o f e n j o y m e n t o f t h e i r p r o p e r t y ,
and the d e s t ru c t i on of t h e i r business operated on said p r o p e r t y .

N I N T H C A U S E O F A C T I O N
( S t r i c t Produc t s L i a b i l i t y )

P l a i n t i f f s r e a l l e g e p a r a g r a p h s I t h r o u g h L X X I V o f t h e E i g h t h Cause o f
A c t i o n as p a r a g r a p h s I through LXXIV of th i s Ninth Cause of Action.

L X X V .
At t i m e s r e l evant to t h i s a c t i on , the Grace d e f e n d a n t s and d e f e n d a n t

Robinson I n s u l a t i o n were engaged in the business of m a n u f a c t u r i n g , f a b r i c a t i n g ,
m o d i f y i n g , e x p a n d i n g , l a b e l i n g , d i s t r i b u t i n g , o f f e r i n g f o r sa l e , s u p p l y i n g , s e l l i n g ,
m a r k e t i n g , p a c k a g i n g , and a d v e r t i s i n g a certain sub s tance , the generic name of

21 which i s v e r m i c u l i t e . S a i d v e r m i c u l i t e was laced w i t h d e a d l y asbe s to s .
22 LXXVI.
23 The Grace d e f e n d a n t s and d e f e n d a n t Robinson I n s u l a t i o n knew and
24 i n t e n d e d tha t the above re f erenced v e r m i c u l i t e and a sbe s to s c o n t a i n i n g p r o d u c t s
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1 would be used w i thou t i n s p e c t i o n for d e f e c t s t h e r e i n or in any of t h e i r component
2 p a r t s and wi thou t k n o w l e d g e of the hazards invo lved in such use.
3 L X X V I I .
4 D e f e n d a n t Robinson I n s u l a t i o n s o ld said a sbe s to s laced v e r m i c u l i t e t o
5 the plainti f f s for use in th e i r nursery business.
e l L X X V I I I .

S a i d a sb e s t o s- lac ed v e r m i c u l i t e was d e f e c t i v e and u n r e a s o n a b l y dan-
8

10
11
12

gerous for i t s i n t e n d e d p u r p o s e in that the i n h a l a t i o n of a sbe s to s f i b e r s causes se-
rious d i s ea s e a n d / o r death. The d e f e c t exi s ted in the said produc t at the t ime it le f t
the pos se s s ion of the Grace d e f e n d a n t s and d e f e n d a n t Robinson I n s u l a t i o n . S a i d
product d i d , in f a c t , cause damage to plaintiffs' p r o p e r t y , wh i l e being used in a rea-
sonably f o r e s e e a b l e manner, thereby rendering the same d e f e c t i v e , unsa f e and

13 unreasonably dangerous for use.
14 LXXIX.
15 Plaintiffs did not know of the s u b s t a n t i a l danger of u s ing said p r o d u c t s , nor
16 was said d a n g e r r e a d i l y r e cognizab l e by the plainti f f s . The Grace d e f e n d a n t s and
17 d e f e n d a n t Robinson I n s u l a t i o n f u r t h e r f a i l e d to a d e q u a t e l y warn of the risk of con-
18 l a m i n a t i o n to which plainti f f s ' p r o p e r t y was expo s ed .
19 LXXX.
20
21

As a d i r e c t and p r o x i m a t e r e su l t of the u n r e a s o n a b l y d a n g e r o u s
a sbe s t o s- lac ed v e r m i c u l i t e o f the Grace d e f e n d a n t s and Robinson I n s u l a t i o n , and

22 as a direc t and p r o x i m a t e r e su l t of the u n l a w f u l ac t ions of said d e f e n d a n t s , p l a i n -
23 ti f f s ' p r o p e r t y was c on taminat ed by u n r e a s o n a b l y d a n g e r o u s a sbe s to s f i b e r s re-
24 s u i t i n g in p r o p e r t y damage s as a l l e g e d herein.
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D A M A G E S
L X X X I .

As a d i r e c t , p r o x i m a t e , and l e g a l r e su l t o f the d e f e n d a n t s ' u n l a w f u l con-
duct a l l e g e d herein t h e p l a i n t i f f s have s u f f e r e d d a m a g e s t o t h e i r p r o p e r t y i n t e r e s t s
in real and per sonal p r o p e r t y .

L X X X I I .
As a d i r e c t , prox imat e , and l e g a l r e su l t of the d e f e n d a n t s ' u n l a w f u l con-

8|| duct a l l e g e d herein the plaintiffs have s u f f e r e d damage r e la t ed to the loss of use
9 of th e i r real and personal property.

1 0 L X X X I I I .
11 As a d i r e c t , p r o x i m a t e , and l e g a l r e su l t of the d e f e n d a n t s ' u n l a w f u l con-
12 duct a l l e g e d herein the p la int i f f s have s u f f e r e d p r o p e r t y d a m a g e r e l a t e d to the de-
13
14
15
16
17
18

s t ruc t ion of t h e i r en j oyment of the ir p r o p e r t y .
L X X X I V .

As a d i r e c t , p r o x i m a t e , and l e g a l r e su l t of the d e f e n d a n t s ' u n l a w f u l con-
duct a l l e g e d herein the plaintif f s have s u f f e r e d p r o p e r t y damage re lated to the de-
s truction of th e ir business operated on their proper ty.

L X X X V .
19 In t h e i r d e a l i n g s with t h e p la in t i f f s , t h e Grace d e f e n d a n t s acted with u t -
20 ter and c o m p l e t e d i s r e g a r d for the r i g h t s and in t e r e s t s of the plainti f f s . The con-
21 duct of the Grace d e f e n d a n t s was so f r a u d u l e n t , m a l i c i o u s , wanton, will ful and
22 egr eg i ou s as to justify an award of p u n i t i v e or e x e m p l a r y damage s to p u n i s h the
23
24

Grace d e f e n d a n t s and to serve as an e x a m p l e to the Grace d e f e n d a n t s and to oth-
er s i m i l a r l y s i tua t ed e n t i t i e s that conduct of the kind engaged in by the Grace
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1 d e f e n d a n t s is unac c ep tab l e in our society and w i l l not be t o l e r a t e d .
2 J U R Y D E M A N D
3 Plainti f f s hereby demand a t r i a l by jury.
4 W H E R E F O R E , p l a i n t i f f s p r a y f o r j u d g m e n t a g a i n s t d e f e n d a n t s f o r :
5 1. A r ea sonab l e full measure of damage s for the l o s s of use of p l a i n -
6 t i f f s ' contaminated property.
7 2. A r ea sonab l e ful l measure of d a m a g e s for plainti f f s ' l o s s of en joy-
8 ment of the c on tamina t ed p r o p e r t y .
9 . 3. A reasonable full measure of d a m a g e s for the d e s t r u c t i o n of and

10
11
12
13
14
15
16
17
18

201 By:

i n t e r r u p t i o n o f p la in t i f f s ' business on th e c on tamina t ed p r o p e r t y .
4. For p u n i t i v e and e x e m p l a r y damages in a s u f f i c i e n t amount to pun-

ish the Grace d e f e n d a n t s and to serve as a warning to s i m i l a r l y s i t u a t e d e n t i t i e s
tha t conduct of the kind engaged in by the Grace d e f e n d a n t s is u n a c c e p t a b l e in
our soc i e ty and will not be t o l e r a t e d .

5' . S u c h other r e l i e f a s t h i s court may deem j u s t and a p p r o p r i a t e .
DATED th i s 2nd day of A u g u s t , 2000.

T H U E S O N & L A M B
L E W I S , H U P P E R T & S L O V A K , P . C .

Tom L. LewisP. 0. Box 23252 1 1 ' Great F a l l s , M T 59403A t t o r n e y s f o r P l a i n t i f f s
23;
24
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T O : T H E U N I T E D S T A T E S E N V I R O N M E N T A L P R O T E C T I O N A G E N C Y ( U S E P A )
A N D A N Y A N D A L L O T H E R A G E N C I E S A N D E N T I T I E S

Plea s e be advised that we, MEL AND LERAH PARKER, 5000 Hwy. 37 N o r t h , L i b b y ,M o n t a n a , have retained the law f i r m s o f THUESON & LAMB, 213 Fifth Avenue, P. O.Box 535, H e l e n a , MT 59624 and LEWIS, HUPPERT & SLOVAK, P.C., 725 T h i r dAvenue N o r t h , P. 0. Box 2325, Great Falls, M o n t a n a 59403, to assist us wi th variousl e g a l matters.
T h i s w i l l authorize you to provide to the law f i r m s o f THUESON & LAMB and LEWIS,HUPPERT & SLOVAK, P.C. any and al l i n f o r m a t i o n which th ey may request on or forour b e h a l f .
T h i s authorizat ion s h a l l expire two (2) years a f t e r execution.
A p h o t o c o p y of t h i s au thor iza t ion s h a l l have the same force and e f f e c t as an executedo r i g i n a l .

M E L P A R K E R

L E R A H P A R K E R

2000. S U B S C R I B E D A N D S W O R N t o b e fore m e t h i s - y A d a y

( N O T A R I A L S E A L )

(

N c tary P u b l i c f o r t h e S t a t e o M o n t a n a
s i d i n g at:My C o m m i s s i o n E x p i r e s : -A -


